CORPORATE COUNSEL .. anes 


Home News Surveys Resources Lawjobs Advertise Subscribe Bookstore Contact 





Topics » IP Insider | Labor & Employment | From the Experts | On the Job | Moves | DC Watch | 





International 


Why Companies are Missing the Mark on 
Product Recalls and Liability 
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It has become 
apparent that in 
today’s marketplace, 
far too many 
corporate 
management teams 
and manufacturers 
are focused almost 
solely on increasing 
sales—and of 
course profits—and 
lastly, if at all, assuring their products are safe 
and reliable. To further compound that problem, 
they are also making the false assumption that 
their employees know what to do with regard to 
preventing product recalls and product liability 
lawsuits. This area tends to be misclassified as 
one of “common sense,” with little-to-no need for 
training. As a result, we are faced with ever- 
growing upward trends in product recall 
statistics, | record-breaking product liability 
lawsuit verdicts, and a spike in bankruptcies. 





Randall Goodden 


It really doesn’t matter if you’re a $5 billion 
company or a $50 million one; whether you 
manufacture consumer products, automotive, 
medical, industrial, or commercial products; or 
whether you have a legal department or don’t 
have one—corporations are missing the mark 
across the board. 


This means they will also continue to suffer 
under the current trends until they begin to 
pursue training in these issues and do it from the 


top down. CEOs and corporate vice presidents 
are making mistakes just like the rest of the 
team, with countless news stories that support 
this claim. | have had GCs bring me onboard at 
numerous corporations to help educate their 
management teams on these issues. 


Product recalls are at record numbers, and have 
been growing every year for the past 6-10 years. 
Whether automotive products, medical devices, 
consumer products, or for that matter recalls 
throughout Europe, the problems are getting 
worse instead of better. Manufacturers of all 
kinds of products are recalling tens of thousands 
of their products, sometimes millions of them. 


With those key indicators displaying such 
negative trends, companies involved in 
industrial, commercial, and other untracked 
industries are logically facing the same issues. 


In my analysis, studying product recalls as they 
are being announced, one of the largest causes 
of these recalls is “Design Defects.” The product 
designs were defective from conception, as 
opposed to cases involving “Manufacturing 
Defects,” where some portion of the product was 
manufactured defectively. The first category of 
products contain defects in design that result in 
injury, accidents, sometimes even death, or that 
are simply failing to perform up to the 
expectations of the customer, and the 
manufacturer ends up having to recall the 
product. 


Once the manufacturer openly admits its product 
is defective and initiates a recall, it then opens 
the door to product liability lawsuits and even 
class action lawsuits, where negative statistics 
are climbing in parallel. If the manufacturer 
doesn’t recall the product, the same information 
will surface through the legal discovery process, 
and they will subject themselves to possibly 
huge punitive damage awards. 


Here are the primary focus areas that | see as 
needing improvement: 


The Design Review Process 


Don’t race your product to the marketplace 
before a thorough analysis is done by trained 
employees. 


Every company | work with initially says they 
regularly hold design reviews on new product 
designs, but they commonly say this out of 
ignorance, because they don’t fully understand 
what a thorough design review looks like. 


The negative statistics speak for themselves. If 
manufacturing management teams had new- 
product development under control and 
understood what they needed to be doing and 
looking for, recalls and product liability lawsuits 
would largely be a thing of the past instead of 
constantly increasing in number. What the 
management team fails to understand is how 
design reviews really need to be handled. Until 
the CEO recognizes this and takes the time to 
get everyone trained and on the same page 
regarding the procedures for design reviews and 
product safety reviews (please note: there is a 
difference), manufacturing corporations will 
continue the recall and product liability lawsuit 
trends just as they have and will only learn a 
specific lesson from each major incident that 
surfaces. That is, if they survive the process. 


Customer Service and Sales 


These groups need to pay closer attention to 
product complaints—and learn to identify the 
difference between common product failures 
and red flags warning of potential future 
catastrophes. 


Usually, before any catastrophic event occurs, 
the question is whether or not the company is 
paying adequate attention to early warning signs 
or “red flags.” Such early reports will normally 
begin to filter in through the customer service 
department, account management, sales, 
distribution, tech support, or warranty return 
departments, and the question will be whether 
anyone is paying attention and if this information 
is getting back to the right individual(s). 


At Toyota, chairman AkioToyoda referred to the 
problem as “their failure to connect the dots.” 
The company’s North American and European 
sales offices were receiving information about 
the product failures, but the information wasn’t 
finding its way back to corporate headquarters in 
Japan and the right departments that could 
investigate the causes—if there really was a 
right individual or department. 


All of your customer contacts need to learn how 
to decipher everyday potential product problems 
and failures from ones that could lead to future 
serious safety/liability implications. This requires 
the right training and procedures. 


Sales and Marketing 


These groups must recognize the need to make 
their company and product line look better than 
the competition, and periodically push the 
envelope further than they should with 
unfounded claims. 


For many sales and marketing departments, 
pushing the envelope or slightly exaggerating 
the quality or performance of a product is just 
standard operating procedure. They fail to see 
any legal repercussions from their efforts to 
make the sale, especially if they’re not putting it 
in writing. In most cases they have little if any 
knowledge of “implied” or “express” warranties, 
and situations can go well beyond even that and 
enter into marketing fraud. 


Legal and Purchasing 


New suppliers are sought out, including Asian 
suppliers, primarily based on the product they 
can supply, especially the price, and the time 
frame for delivery, and these departments bank 
on their “Terms and Conditions” for protection. 


Offshore suppliers can’t be dragged into a U.S. 
courtroom unless they maintain a U.S. 
presence, regardless of whether or not your 
purchase order terms and conditions contained 
an “indemnification” clause. 


In addition, there are other requirements your 
company needs to consider, such as requiring 
that all key suppliers anywhere in the world carry 
a certain level of product liability insurance 
through an international carrier, and naming 
your company as “also insured” on their policy. 
Without this, any U.S. supplier could instantly 
claim bankruptcy and leave you holding the bag 
for something they created, and foreign 
suppliers can just turn their backs on you in a 
disaster. 


Dangerous Documents 


The entire management team needs to receive 
training on how to recognize such documents— 
and how to prevent them from being used in the 
first place. 


The central piece of advice in this huge area of 
liability is: “Quit sending so many emails.” 
Documents that surface in discovery in every 
type of legal action, even congressional 
investigations, tend to hang defendants. And this 
isn’t a middle-management problem. It involves 
CEOs, as well as product engineers, quality 
professionals, corporate VPs, test engineers, 
and members of sales, account management, 
customer service, and numerous other 
departments. 


We all tend to create records of things we 
shouldn’t, but at the time we do so we feel 
confident no one outside the company will ever 
see it. And email allows us to quickly give our 
two cents or get something off our chest, then 
move on to other issues, eliminating the time it 
used to take to type out a memo. 


Management teams are going to periodically 
face serious concerns about this and will have to 
make some difficult corporate decisions. But 
they need to learn to make more phone calls to 
discuss their concerns—and quit putting so 
much in writing, even though they think hitting 
“Delete” on their keypads will end any concerns 
of their emails ever being found. They need to 
understand why this isn’t true. 


Lastly, manufacturers need to understand that 
having certified quality programs, the mere 
practice of routinely performing failure mode and 
effects analysis, or any of the other numerous 
programs in effect to maintain or improve 
efficiency, will not change the current direction of 
the ever-growing product recall trend. It didn’t 
work for Toyota, General Motors, Ford, 
Firestone, and countless other product 
manufacturers that have faced monumental 
recalls and product liability lawsuits. It takes 
specific training in this field to understand where 
we continue to miss the mark in manufacturing. 


Randall Goodden is a leading authority on 
product safety and product liability 
prevention and the author of several books 
on these subject, the latest of which is titled 
Lawsuit! Reducing the Risk of Product 
Liability for Manufacturers. Mr Goodden is 
also the leading educator to manufacturing 
management teams worldwide on the topic. 
You can read more about the author at 
http:/RandallGoodden.com. 


